INDEX 


VOLUME 72 
1996-1997 


Published by the Notre Dame Law School 
Copyright © 1996-1997 University of Notre Dame 


1753 








AUTHOR INDEX 





PROPTER HONORIS RESPECTUM 


Schauer, Frederick, Discourse and Its Discontents 


Blasi, Vincent, Reading Holmes Through the Lens of 
Schauer: The Abrams Dissent 
Estlund, Cynthia L., The Architecture of the First 
Amendment and the Case of Workplacc Harassment 
Fallon, Jr., Richard H., Ruminations on the Work of Frederick Schauer... 
Gillette, Clayton P., Rules and Reversibility 
Greenawalt, Kent, The Nature of Rules and the Meaning of Meaning 
Greene, Abner S., The Work of Knowledge 
Nagle, John Copeland, Delaware & Hudson Revisited 
Powe, Jr., L.A., Situating Schauer 
Sebok, Anthony J., Is the Rule of Recognition a Rule? ..................++. 1539 


Strauss, David A., Why Plain Meaning? ...............20eseeeeeeeeeeeeee 1565 
Tushnet, Mark, Self-Formalism, Precedent, and the Rule of Law 


ARTICLES 


Araiza, William D., Text, Purpose and Facts: The Relationship 
Between CERCLA Sections 107 and 113 
Bederman, David J., Admiralty and the Eleventh Amendment 
Berg, Thomas C., Religion Clause Anti-Theories 
Bhagwat, Ashutosh, Three-Branch Monte 
Carson, II, Loftus C., The Liability of Controlling Persons 
Under the Federal Securities Act 
Cooper, Markita D., Between a Rock and a Hard Case: 
Time for a New Doctrine of Compelled Self-Publication 
Duncan, Richard F., Wigstock and the Kulturkampf: Supreme Court 
Storytelling, the Culture War, and Romer v. Evans 
Eastman, Wayne, How Coasean Bargaining 
Entails a Prisoners’ Dilemma 
Liang, Bryan A., Deselection Under Harper v. Healthsource: 
A Blow for Maintaining Patient-Physician 


1755 





1756 NOTRE DAME LAW REVIEW [VOL. 72:5 


Maggs, Gregory E., New Payment Devices 
and General Principles of Payment Law 
Patry, William, The Failure of the American 
Copyright System: Protecting the Idle Rich 
Peterson, Bruce A. and Mark E. Van Der Weide, Susceptible 
to Faulty Analysis: United States v. Gaubert and the 
Resurrection of Federal Sovereign Immunity 
Rotunda, Ronald D., Conflicts Problems When Representing 
Members of Corporate Families 
Shepherd, Lois, Sophie’s Choices: Medical and Legal 
Responses to Suffering 


BOOK REVIEWS 


Alexander, Larry, Incomplete Theorizing: A Review Essay 
of Cass R. Sunstein’s Legal Reasoning and Political Conflict 
Bassham, Gregory, Freedom’s Politics: A Review Essay 
of Ronald Dworkin’s Freedom’s Law: The Moral Reading 
of the American Constitution 
Gifford, Daniel J., A Review Essay of Richard Vigilante’s Strike: 
The Daily News War and the Future of American Labor 
Martinez, George A., On Law and Truth 
Paulsen, Michael Stokes, God Is Great, Garvey Is Good: 
Making Sense of Religious Freedom 


CONVERSATION 
Shaffer, Thomas L. and John H. Robinson, editors, H. Jefferson Powell 
on the American Constitutional Tradition: A Conversation 
ESSAYS 
Litowitz, Douglas E., Some Critical Thoughts on Critical Race Theory .... 
Paulsen, Michael Stokes and Steffen N. Johnson, Scalia’s Sermonette 
IN MEMORIAM 
THE HONORABLE J. DANIEL MAHONEY 


Altimari, The Honorable Frank X., A Total Joy 
Mahoney, The Honorable J. Daniel, Thoughts on Originalism 
Rice, Charles E., This Was a Man 


LECTURE 


Manion, The Honorable Daniel A., Rights That Are Wrong 





SYMPOSIUM 


Bode, Ken, moderator, Roundtable: Supreme Courts 
as Sources of Legal Change 

Brill, Steven, Courtroom Cameras 

Friesen, Jennifer, State Courts as Sources of Constitutional Law: 
How to Become Independently Wealthy 

Hazard, Jr., Geoffrey C., Commentary: State Supreme Courts 
as Regulators of the Profession—III. State Supreme 
Court Regulation of Professional Ethics 

Moeser, Erica, Commentary: State Supreme Courts 
as Regulators of the Profession—II. The Future 
of Bar Admissions and the State Judiciary 

Rakes, William R., Conclaves on Legal Education: 
Catalyst for Improving the Profession 

Shepard, The Honorable Randall T., State High Courts as 
Central Figures in the Future of the American Legal System 

Tarr, G. Alan, The New Judicial Federalism in Perspective 

Uelmen, Gerald F., Crocodiles in the Bathtub: 
Maintaining the Independence of State Supreme Courts 
in the Era of Judicial Politicization 

White, James P., Commentary: State Supreme Courts 
as Regulators of the Profession—I. Supreme Courts 
and Legal Education Reform 

Williams, Robert F., In the Glare of the Supreme Court: 
Continuing Methodology and Legitimacy Problems in 
Independent State Constitutional Rights Adjudication 


CASE COMMENTS 


Dezelan, Deborah E., Departures from the Federal 
Sentencing Guidelines After Koon v. United States: 
More Discretion, Less Direction 

Heverin, Timothy J., Legality of the Threat or Use 
of Nuclear Weapons: Environmental and 
Humanitarian Limits on Self-Defense 


NOTES 


Allison, Benjamin, A Person or a Lawyer 

Elliott, Sean, Something’s Weird in the State of California: 
How the Right of Publicity Wronged Bettie Page 

Scavetta, Joseph F., RCRA 101: A Course in Compliance 
for Colleges and Universities 





1758 NOTRE DAME LAW REVIEW [VOL. 72:5 


Sharetta, Andrea, The Problem of Equitable Tolling 

in Tax Refund Claims 
Solomon, Patricia Anne, Are Mandatory Class Actions Unconstitutional? .. . 
Weiner, Joan S., Understanding Unwelcomeness in Sexual 

Harassment Law: Its History and a Proposal for Reform 


SUBJECT INDEX 





ADMINISTRATIVE LAW 


Bhagwat, Ashutosh, Three-Branch Monte 


ADMIRALTY 


Bederman, David J., Admiralty and the Eleventh Amendment 


COPYRIGHT 


Patry, William, The Failure of the American 
Copyright System: Protecting the Idle Rich 


CONSTITUTIONAL LAW 


Bassham, Gregory, Freedom’s Politics: A Review Essay 
of Ronald Dworkin’s Freedom’s Law: The Moral 
Reading of the American Constitution 
Bederman, David J., Admiralty and the Eleventh Amendment 
Berg, Thomas C., Religion Clause Anti-Theories 
Blasi, Vincent, Reading Holmes Through 
the Lens of Schauer: The Abrams Dissent 
Duncan, Richard F., Wigstock and the Kulturkampf: Supreme Court 
Storytelling, the Culture War, and Romer v. Evans 
Estlund, Cynthia L., The Achitecture of the First 
Amendment and the Case of Workplace Harassment 
Fallon, Jr., Richard H., Ruminations on the Work of Frederick Schauer. . 
Friesen, Jennifer, State Courts as Sources of Constitutional Law: 
How to Become Independently Wealthy 
Mahoney, The Honorable J. Daniel, Thoughts on Originalism 
Nagle, John Copeland, Delaware © Hudson Revisited 
Paulsen, Michael Stokes and Steffen N. Johnson, Scalia’s Sermonette 
Paulsen, Michael Stokes, God Is Great, Garvey Is Good: 
Making Sense of Religious Freedom 





1997] 


Powe, Jr., L.A., Situating Schauer 
Shaffer, Thomas L. and John H. Robinson, editors, H. Jefferson Powell 
on the American Constitutional Tradition: A Conversation 
Strauss, David A., Why Plain Meaning? .............6.200seeeceeeeeeeeee 1565 
Tarr, G. Alan, The New Judicial Federalism in Perspective 
Tushnet, Mark, Self-Formalism, Precedent, and the Rule of Law 
Williams, Robert F., In the Glare of the Supreme Court: 
Continuing Methodology and Legitimacy Problems in 
Independent State Constitutional Rights Adjudication 


CRITICAL RACE THEORY 


Litowitz, Douglas E., Some Critical Thoughts on Critical Race Theory .... 


CREDIT AND PAYMENT DEVICES 


Maggs, Gregory E., New Payment Devices 
and General Principles of Payment Law 


ENVIRONMENTAL LAW 
Araiza, William D., Text, Purpose and Facts: The Relationship 
Between CERCLA Sections 107 and 113 
Legality of the Threat or Use of Nuclear Weapons: 
Environmental and Humanitarian Limits on Self-Defense 
RCRA 101: A Course in Compliance for Colleges and Universities 


ETHICS 

Manion, Daniel A., Rights That Are Wrong 

Shepherd, Lois, Sophie’s Choices: Medical and Legal 
Responses to Suffering 

A Person or a Lawyer 


FEDERAL COURTS 


Bederman, David J., Admiralty and the Eleventh Amendment 
Are Mandatory Class Actions Unconstitutional? ...................000+- 1627 


FEDERAL CRIMINAL PROCEDURE 


Departures from the Federal Sentencing Guidelines After 
Koon v. United States. More Discretion, Less Direction 


FEDERALISM 


Bederman, David J., Admiralty and the Eleventh Amendment 
Friesen, Jennifer, State Courts as Sources of Constitutional Law: 
How to Become Independently Wealthy 





1760 NOTRE DAME LAW REVIEW [VOL. 72:5 


Peterson, Bruce A. and Mark E. Van Der Weide, Susceptible to 
Faulty Analysis: United States v. Gaubert and the 
Resurrection of Federal Sovereign Immunity 

Tarr, G. Alan, The New Judicial Federalism in Perspective 

Williams, Robert F., In the Glare of the Supreme Court: 
Continuing Methodology and Legitimacy Problems in 
Independent State Constitutional Rights Adjudication 


HEALTH CARE 


Liang, Bryan A., Deselection under Harper v. Healthsource: 

A Blow for Maintaining Patient-Physician 

Relationships in the Era of Managed Care?................000e0005 799 
Shepherd, Lois, Sophie’s Choices: Medical and Legal 

Responses to Suffering 


JURISPRUDENCE 


Alexander, Larry, Incomplete Theorizing: A Review Essay 

of Cass R. Sunstein’s Legal Reasoning and Political Conflict 
Bassham, Gregory, Freedom’s Politics: A Review Essay 

of Ronald Dworkin’s Freedom’s Law: The Moral 

Reading of the American Constitution 
Eastman, Wayne, How Coasean Bargaining 

Entails a Prisoners’ Dilemma 
Fallon, Jr., Richard H., Ruminations on the Work of Frederick Schauer... 1391 
Gillette, Clayton P., Rules and Reversibility , 1415 
Greenawalt, Kent, The Nature of Rules and the Meaning of Meaning 1449 
Greene, Abner S., The Work of Knowledge 1479 
Litowitz, Douglas E., Some Critical Thoughts on Critical Race Theory .... 503 
Martinez, George A., On Law and Truth 883 
Powe, Jr., L.A., Situating Schauer 1519 
Sebok, Anthony J., Is the Rule of Recognition a Rule?.................... 1539 
Shaffer, Thomas L. and John H. Robinson, editors, H. Jefferson Powell 

on the American Constitutional Tradition: A Conversation 11 
Strauss, David A., Why Plain Meaning? ...............00.ccceeeeeee neues 1565 
Tushnet, Mark, Self-Formalism, Precedent, and the Rule of Law 


LABOR AND EMPLOYMENT 


Cooper, Markita D., Between a Rock and a Hard Case: 

Time for a New Doctrine of Compelled Self-Publication 
Estlund, Cynthia L., The Architecture of the 

First Amendment and the Case of Workplace Harassment 





1997] INDEX 


Gifford, Daniel J., A Review Essay of Richard Vigilante’s Strike: 
The Daily News War and the Future of American Labor 

Understanding Unwelcomeness in Sexual Harassment Law: 
Its History and a Proposal for Reform 


LAW AND ECONOMICS 


Eastman, Wayne, How Coasean Bargaining 
Entails a Prisoners’ Dilemma 


LAW AND LITERATURE 


A Person or a Lawyer 


LEGAL EDUCATION 


Rakes, William R., Conclaves on Legal Education: 
Catalyst for Improving the Profession 

White, James P., Commentary: State Supreme Courts 
as Regulators of the Profession—I. Supreme Courts 
and Legal Education Reform 


PHILOSOPHY OF LAW 


Alexander, Larry, Incomplete Theorizing: A Review Essay 

of Cass R. Sunstein’s Legal Reasoning and Political Conflict 
Bassham, Gregory, Freedom's Politics: A Review Essay 

of Ronald Dworkin’s Freedom’s Law: The Moral 

Reading of the American Constitution 
Eastman, Wayne, How Coasean Bargaining 

Entails a Prisoners’ Dilemma 
Fallon, Jr., Richard H., Ruminations on the Work of Frederick Schauer... 
Gillette, Clayton P., Rules and Reversibility 
Greenawalt, Kent, The Nature of Rules and the Meaning of Meaning 
Greene, Abner S., The Work of Knowledge 
Litowitz, Douglas E., Some Critical Thoughts on Critical Race Theory .... 
Martinez, George A., On Law and Truth 
Powe, Jr., L.A., Situating Schauer 
Sebok, Anthony J., Is the Rule of Recognition a Rule? ..................+. 1539 
Strauss, David A., Why Plain Meaning? .............2-000eeeeeeeeeeeeees 1565 
Tushnet, Mark, Self-Formalism, Precedent, and the Rule of Law 


PROFESSIONAL RESPONSIBILITY 
Hazard, Jr., Geoffrey C., Commentary: State Supreme Courts 


as Regulators of the Profession—III. State Supreme 
Court Regulation of Professional Ethics 





1762 NOTRE DAME LAW REVIEW [VOL. 72:5 


Rotunda, Ronald D., Conflicts Problems When 
Representing Members of Corporate Families 


RELIGION AND THE CONSTITUTION 


Berg, Thomas C., Religion Clause Anti-Theories 
Paulsen, Michael Stokes, God Is Great, Garvey Is Good: 
Making Sense of Religious Freedom 
Paulsen, Michael Stokes and Steffen N. Johnson, Scalia’s Sermonette 
Shaffer, Thomas L. and John H. Robinson, editors, H. Jefferson Powell 
on the American Constitutional Tradition: A Conversation 


SECURITIES REGULATION 


Carson, II, Loftus C., The Liability of Controlling Persons 
Under the Federal Securities Act 


SOVEREIGN IMMUNITY 


Bederman, David J., Admiralty and the Eleventh Amendment 
Peterson, Bruce A. and Mark E. Van Der Weide, Susceptible 
to Faulty Analysis: United States v. Gaubert and the 
Resurrection of Federal Sovereign Immunity 


STATE COURTS 


Bode, Ken, moderator, Roundtable: Supreme Courts 
as Sources of Legal Change 
Brill, Steven, Courtroom Cameras 
Friesen, Jennifer, State Courts as Sources of Constitutional Law: 
How to Become Independently Wealthy 
Hazard, Jr., Geoffrey C., Commentary: State Supreme Courts 
as Regulators of the Profession—III. State Supreme Court 
Regulation of Professional Ethics 
Moeser, Erica, Commentary: State Supreme Courts 
as Regulators of the Profession—II. The Future 
of Bar Admissions and the State Judiciary 
Rakes, William R., Conclaves on Legal Education: 
Catalyst for Improving the Profession 
Shepard, The Honorable Randall T., State High Courts as 
Central Figures in the Future of the American Legal System 
Tarr, G. Alan, The New Judicial Federalism in Perspective 
Uelmen, Gerald F., Crocodiles in the Bathtub: 
Maintaining the Independence of State Supreme 
Courts in the Era of Judicial Politicization 





1997] INDEX 


White, James P., Commentary: State Supreme Courts 
as Regulators of the Profession—I. Supreme Courts 
and Legal Education Reform 
Williams, Robert F., In the Glare of the Supreme Court: 
Continuing Methodology and Legitimacy Problems 
in Independent State Constitutional Rights Adjudication 


TAXATION 


The Problem of Equitable Tolling in Tax Refund Claims 


TORT LAW 


Cooper, Markita D., Between a Rock and a Hard Case: 

Time for a New Doctrine of Compelled Self-Publication 
Peterson, Bruce A. and Mark E. Van Der Weide, Susceptible to 

Faulty Analysis: United States v. Gaubert and 

the Resurrection of Federal Sovereign Immunity 
Something’s Weird in the State of California: 

How the Right of Publicity Wronged Bettie Page 





